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Under the guise of
improving patient
safety, several

institutions have

adopted age-

related physician
policies in

recent years.

Of a certain age:
When are radiologists
too old to practice?
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71-year-old radiologist in another
Astate called to tell me that his hospi-

tal just informed him that he would
have to submit to mandatory annual cogni-
tive testing and competency evaluation start-
ing at age 72 or risk losing his medical staff
privileges.

“Isn’t that age discrimination?” he asked.
“I thought that was illegal.”

Yes, it is age discrimination, I told him,
but no, itisn’t illegal.

And it can also happen to you.

The Age Discrimination in Employment
Act (ADEA) of 1967 protects individuals
who are 40 years or older from age discrim-
ination in employment, including mandatory
retirement ages. The ADEA limits the abil-
ity of employers to make age-related deci-
sions unless it can be established that age is a
“bona fide occupational qualification.” Such
an exception would be when public safety
may be at stake. For example, the courts have

mandated the airline industry to enforce
mandatory retirement of pilots. The Ameri-
cans with Disability Act (ADA) provides a
clear and comprehensive national mandate
for the elimination of discrimination against
individuals with disabilities. To have a dis-
ability under the ADA, you must have a
physical or mental impairment. However,
not everything that restricts your activities
qualifies as an impairment. The ADA does
not contain a list of medical conditions that
constitute disability, but instead it has a gen-
eral definition of disability that each person
must meet. Therefore, some people with
age-related impairments will have a disabil-
ity under the ADA and some will not. Aging,
by itself, is not an impairment, but a person
who has a medical condition often associ-
ated with age has an impairment based on
the medical condition. However, a person
does not have an impairment solely because
of his or her age.!
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How old is too old?

The physician population in Amer-
ica is aging, with more than 20 percent
of practicing physicians currently over
the age of 65. Many hospitals and insti-
tutions are testing older physicians on
mental and physical acuity; however,
physicians are raising questions of fair-
ness, scientific validity, and ageism.
In 2016, the American Medical Asso-
ciation’s House of Delegates voted
that the organization should have a
systematic evaluation of aging physi-
cians, perhaps with formal guidelines,
for timing and method for compe-
tency testing of older physicians who
wish to continue with staff privileges.?
Self reporting does not work, as older
physicians who have mild cognitive
dysfunction often don’t realize it, and
their colleagues are reluctant to report
them for fear of appearing disrespect-
ful. Older physicians tend to rely on
pattern recognition and often do not to
adhere to evidence-based standards for
diagnosis.?

Competency and cognitive ability
Competency is difficult to assess,
as one size does not fit all. Age
alone cannot be used as the basis for
reviewing and evaluating a physi-
cian’s fitness to practice. No court

has approved a mandatory retirement
age for physicians, and no credential-
ing or licensing body has set a firm
mandatory retirement date for physi-
cians. However, some credentialing
bodies have established age-related
policies mandating an evaluation pro-
cess for physicians when they reach
a certain age. The Joint Commission
requires hospitals to take an active
role in assessing competency. The
Ongoing Professional Practice Evalu-
ation (OPPE) is a program for which
the hospital bears the responsibility
for allocating necessary resources to
develop and maintain the process.
However, it is the radiology depart-
ment that must provide the metrics to
be used and the data to be collected.?
Under the guise of improving patient
safety, several institutions have
adopted age-related physician policies
in recent years.

Case law has clearly established
that institutions, hospitals, and physi-
cian groups can be held directly liable
for injuries caused to patients where
there was evidence of deficiencies in
the physician’s skills or judgment that
posed a danger to a patient. Many med-
ical malpractice carriers now require
an age-related physician review to
include annual physical examination

and annual appearance before their
underwriting board upon reaching a
certain age to continue being insured
by that carrier.

The handwriting is on the wall

What happens if you love the prac-
tice of radiology and you don’t want to
retire? Mandatory testing of cognitive
ability at a certain age will become the
new norm. At what age this will occur
is currently left to the examining orga-
nization. Look for more standardized
criteria in the future, whether from
institutions, hospitals, medical licens-
ing boards, or group practices. But
does this testing result in better patient
care, or is it just a legally defensible
measure to insulate these entities from
potential liability?

You don’t need a crystal ball to see
where this is headed.
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